In December 2011, Chancellor Leo E. Strine, Jr., then the chief judge of the Delaware Chancery Court-the most prominent business court in the United States-awarded the largest plaintiffs' attorney fee in the court's history. ' The amount, approximately $300 million, rewarded these attorneys for obtaining a $2 billion judgment in a class-action lawsuit brought against Grupo Mexico, S.A.B. de C.V. in connection with Grupo Mexico's acquisition of an 8o% interest in Southern Peru Copper.
• Chancellor Strine ruled that Grupo Mexico abused its position as a shareholder of Southern Peru Copper to increase its ownership of the company.3
The award was notable not only because of the amount, but also because it came only a few weeks after Chancellor Strine had deliberately and publicly promoted the Delaware Court as a friendly haven for plaintiffs' attorneys to bring meritorious class-action litigation.4 Professors Armour, Black, and Cheffins document evidence that Delaware may be "losing its cases" to other states, which could place its corporate preeminence at risk.5 It is thus possible that substantial fee awards are a strategic response by courts as they attempt to compete for future class-action litigation.6 · This Article examines the parameters and existence of state competition for corporate litigation. If states have incentives to compete for corporate litigation, we theorize that the nature of that competition is multidimensional. Class-action litigation on behalf of shareholders is typically brought by entrepreneurial plaintiffs' attorneys in state courts.7 These attorneys often have a choice of where to bring suit, whether in the 1 7· The reason is that these claims often implicate state law and so are cited there naturally. As our statistics show, from 2005 to 2011 less than two percent of merger litigation was brought in federal court. jurisdiction of the target's incorporation or another location where the target has a substantial presence, such as the target's corporate headquarters.s Entrepreneurial plaintiffs' attorneys constantly recalibrate the optimal jurisdiction in which to bring litigation.9 We theorize that the result is a dynamic competition where plaintiffs' attorneys react to prior court decisions to bring future litigation in the most favorable forum.' 0 Meanwhile, state courts, to the extent they compete to attract this litigation, respond to this movement by attempting to attract plaintiffs' attorneys through settlements and fee awards.
This Article examines how both attorneys and courts interact in this theoretical competition. It does so by examining state corporate merger litigation. Merger litigation is now the dominant form of corporation litigation.'' This litigation almost always raises fiduciary duty issues and other important corporate law issues.'
2
Because of its predominance and importance to preserving a state's case law, merger litigation is the type which Delaware and other states are likely to compete for, to the extent they do compete.
We analyze 1117 public transactions comprising all takeover deals announced and completed between 2005 and 2011 having a transaction value greater than $100 million. The sample is hand-collected by examining SEC filings, court filings, and other public documents to ascertain whether 8. This is a point of jurisdiction. State law statutes allow for suit in a corporation's jurisdiction of organization. See, e.g., DEL. CODE ANN. tit. 10, § 3111 (2013). Meanwhile, the location of a company's headquarters is a significant enough tie to sustain jurisdiction in all states. If a company has business outside these two jurisdictions, a suit there is also possible, depending upon the state'sjurisdictional statute. Int'l Shoe Co. v. Washington, 326 U.S. 310, 31g-2o ( 1945 litigation is brought challenging the merger. We also record the state in which the litigation is brought, disposition of this litigation, the parameters of any settlement, the attorneys' fees awarded, and other relevant variables. Litigation in our sample occurs at a sharply increasing comparative rate over the sample period, with 39·3% of transactions incurring litigation in 2005 compared to 92.1% in 2011.13 There is a similar increase in the numerical rate of multi-jurisdictional suits, raising the possibility that courts now have a greater incentive to compete for litigation than in previous eras.' 4 We theorize that plaintiffs' attorneys continuously respond to the changing competitive landscape. Our empirical analysis supports this theory, and we find evidence that when attorneys face a choice in where to bring litigation, they respond to relatively low settlement rates in one particular state by moving to other state jurisdictions to file.'5 In other words, attorneys react to incentives provided by different types of settlements (which have a secondorder impact on fee awards) across multiple jurisdictions. States thus have a choice: they must either compete to attract litigation, or cases will at some rate migrate to jurisdictions which are more willing to compete to attract litigation.' 6 In response to this dynamic, we also theorize that states which want to attract litigation will do so by allowing more claims to proceed and by awarding higher attorneys' fees than in other states. We also find some evidence of inter-state jockeying for litigation claims. There is significant variation across states in case dispositions and attorneys' fees, with venues such as Delaware, California, Tennessee, Nevada, and Georgia awarding fees significantly higher than those in states such as New Jersey, Illinois, and Maryland.'7 We also find similar variation in the unexpected case dismissal rates across various states.
•S Delaware in particular awards attorney fees that are on average $4oo,ooo to $soo,ooo higher while dismissing a greater proportion of cases than other states.'9
To more robustly test our theory of jurisdictional competition for corporate litigation, we document how states respond to attorneys' attempts to bring litigation in more favorable jurisdictions. We find evidence that states 13 . See infra Table I. 14. See infra with business courts are responsive to entrepreneurial plaintiffs' attorneys' actions." 0 These courts respond to their prior track record of drawing in cases by offering higher or lower attorneys' fees when they have been capturing a relatively lower or higher proportion of case filings in the past."' We find no statistically significant evidence that states with business courts attempt to attract litigation by altering their case dismissal rates.
We also examine Delaware's response to entrepreneurial plaintiffs' attorneys and find no empirical evidence during our sample time period that Delaware adjusts its fee awards in response to attorney forum shopping. We do find, however, that Delaware courts dismiss fewer cases when cases migrate towards other jurisdictions."• Delaware thus appears to be catering to entrepreneurial plaintiffs' attorneys who prefer to diversify their returns by bringing multiple suits and obtain smaller awards in many cases rather than large awards in a smaller number of lawsuits.os These results illustrate that states with incentives to attract corporate litigation may respond to entrepreneurial plaintiffs' attorneys through differing strategies.
We ultimately conclude that there is evidence of state competition for corporate litigation, at least by some states including and beyond Delaware, and that such competition appears driven by attorneys and desired fees or expected settlements. However, the decision for courts to compete through fees and dismissals is also an endogenous one. It is plausible that state courts in relatively high demand face no real pressure to offer competitive attorneys' fees or that our results are driven by other unobserved in-state variables. It also may be that the competition we observe is driven by other factors specific to each state. Delaware, for example, may be acting in order to compete to attract merger litigation while other states may be acting (or taking no action) for other reasons which draw in merger litigation. And it may very well be that the inter-state jockeying we observe is primarily driven by Delaware's reaction to plaintiffs' attorneys' forum selection decisions. We discuss these matters further below.
States that are competing may also trade off the two variables of fee and dismissal rates-e.g., states offer greater fees to compensate attorneys for higher dismissal rates. We find evidence that states do award varying levels of fees and have differing dismissal rates for similar cases. We find that Delaware generally awards higher attorneys' fees perhaps to compensate for a higher dismissal rate, and dismissal rates decrease when Delaware loses prior cases to other jurisdictions. Overall, our evidence implies that Delaware may be favoring good cases by preferring to award higher attorneys' fee awards rather 20. The implication of these arguments is that the value of state law could be affected either positively or negatively if Delaware and other states compete by revising their law to attract corporate litigation.so It should be noted, however, that while Delaware may compete for merger litigation, other states may choose not to do so as is the case of corporate chartering.s' Nonetheless, while chartering is sticky, the competition for litigation is more dynamic with each case presenting new opportunities to attract cases and the revenue and prestige that go with them. It may thus be the case that states do choose to compete for litigation but not chartering, making competition for each distinct. Alternatively, as in the case of corporate charters, it may be Delaware alone that drives this dynamic competing for select cases. This is a question further explored in this paperY The rate of merger litigation is increasing: in 2005, 39·3% of transactions were subject to litigation while in 2010 and 2011, 87.3% and 92.1% of all transactions, respectively, experienced litigation.ss The causes of this increase are not fully known but have been attributed to new law firm entrants into the market as the dominant plaintiffs' firms were broken up and lost control of the market for merger litigation.s6 This development allows for more potential suits and heightened competition during our sample period.
See infra
Importantly, we also find in data unreported in the above table that 71.6% of targets in our sample have a state of incorporation which differs from its state of headquarters. In these instances, attorneys have discretion over the choice of where to bring shareholder actions, since multiple states can claimjurisdiction.s7 In our empirical analysis, we exploit this variation to examine the variables that influence this decision.
Multiple plaintiffs' attorneys may bring suits in more than one jurisdiction. They may do this in order to extract lower dismissal rates and higher attorneys' fees from one of these jurisdictions through the threat of litigating the case in the alternative jurisdiction.ss Multi-state litigation has increased along with litigation rates generally as our data in Table II shows. 60 While the rise in merger litigation is apparent over the years, the pattern of outcomes for merger litigation has remained largely the same. In our sample period, litigation with respect to transactions is dismissed by a court 28.4% of the time. The other 71.6% of transaction litigations result in some type of settlement. No transaction in our sample is decided by a jury and appealed to a final judgment, although this may be a result of the many years which it takes for a matter to reach such a final resolution via trial. Of transactions with litigation, 72.6% result in an attorneys' fee award, largely tracking the settlement rate. These figures support the conjecture that courts may exercise power over plaintiffs' attorneys through dismissals and the awarding of attorneys' fees rather than in solely through finding for plaintiffs on the merits of a case.
2.
Types of Settlements
The bulk of merger litigation results in a settlement, and approximately 71.6% of litigation brought during our sample time period is settled. We classify settlements into categories based on disclosure, amendment, and consideration increase. "Disclosure settlements" are settlements in which the target and acquirer agree to correct or provide additional disclosure to shareholders. 6 • This disclosure is typically provided to settle state law claims by the plaintiffs alleging the target fails to disclose or otherwise misstates material information concerning the transaction. 6 s Settlements which only require disclosure constitute 55.1% of the settlement types in the sample and are the most common type of settlement. In recent years, Delaware judges have complained about these cases, asserting that "disclosure only" settlements do not provide sufficient benefit to shareholders and instead serve as a bare rationale to dispose of the case and save the defendants litigation fees.64 61. We separate out "Amendment" settlements and "Consideration Increase" settlements separately from where there is also another type of settlement included in order to descriptively examine whether the difference matters.
62 "Amendment settlements" involve a change to the deal's transaction terms, and 12 ·3% of settlements are amendment settlements only or settlements which include an amendment settlement.6s The most common type of amendment settlement in our data is a reduction of the termination fee. Other terms modified include post-sale closing limitations, extended appraisal periods, and modification or elimination of voting arrangements.66 In comparison to "disclosure only" settlements, amendment settlements are perceived as more beneficial to shareholders as they can provide terms which allow for competing bidders to emerge, such as a lower termination fee or the modification or elimination of voting arrangements by significant shareholders to support the current transaction.67 Alternatively, amendment settlements can provide more economic opportunity to shareholders such as providing a longer period for them to exercise appraisal rights. 5 8 The value of these settlements is illustrated by the fact that on average $1.76 million is awarded for a disclosure and amendment settlement compared to $7 49,000 for a "disclosure only" settlement.
Only 4.8% of transactions actually provide a monetary benefit to shareholders and are classified as consideration increase (this includes settlements which also contain an amendment or disclosure component). Consideration increases have a wide distribution with an average increase of $70 million in aggregate but a standard deviation of $152.8 million. The minimum consideration increase in the sample is $1 million and the maximum is $669.8 million. 6 9 Consideration increases provide quantifiable benefits to shareholders and as such stand-alone consideration settlements pay the most in attorneys' fees, averaging $g.2 million.7°
The final Column in Table III reports average attorney fees by settlement type, including zeroes for court denials offees. The average attorneys' fees for disclosures are $749,000, considerably lower than other settlement types. This supports the principle put forth by some that "disclosure only" settlements are not highly valued by the litigant participants or the courts.'' 
3· Attorneys' Fees
The drivers of merger litigation are shareholder plaintiffs' attorneys' firms. For these firms, shareholder litigation is a business and attorneys' fees drive their conduct. A number of papers examine class-action corporate litigation. Professor Coffee argues that plaintiffs' attorneys in corporate litigation are "utility-maximizing entrepreneurs" who manage a portfolio of cases with the expectation that only a portion of these cases will be successful.7 2 Coffee theorizes that plaintiffs' attorneys are social welfareincreasing private attorney generals, and he examines several reasons why attorneys bring non-meritorious actions.73 Coffee concludes that these "actions are uniquely vulnerable to collusive settlements that benefit plaintiff's attorneys rather than their clients."74
Coffee's analysis is supported by a second seminal analysis by Professors Weiss and White.7s The authors undertake a detailed analysis of plaintiffs' attorneys and corporate litigation, examining 104 class-action filings involving mergers in Delaware from 1999 to 2001.7 6 The authors find that shareholder litigation is a lawyer-driven process rather than one that is operated for the benefit of shareholders.77 Attorneys act in their self-interest to file opportunistic complaints in pursuit of settlement and payment of attorneys' fees.7 8 Because merger litigation is almost always brought as a class-action case on behalf of shareholders, courts are the body deciding to award attorneys' fees. In this regard, lower court judges have great discretion to award attorneys' fees.79 In Delaware it appears that attorney fees awards are rarely appealed, since there is a norm for the Delaware Supreme Court to defer to the Chancery Court on the issue offees.so 72 In addition, there is prior documentation of variance in attorneys' fee awards by judges to meet their caseload. Professors Helland and Klick study attorneys' fees in class actions generally. They find that judges will exercise their discretion to award higher attorneys' fees when their caseload is high in order to avoid extended fee dispute and additional work. 8 ' Another study has found that in class actions, generally attorneys' fee awards are lower when market mechanisms are used to set fees or when there is a monitor in the form of a strong shareholder plaintiff. s.
In Table IV .A we examine trends in attorneys' fees in merger litigation over time in order to examine whether there is similar variation as found in prior studies. To the extent that this is not merely fluctuation in the short-term, the decrease in non-disclosure settlements or increase in disclosure-only settlements may be attributed to the increased rate of merger litigation during this time period and parties settling these weaker additional cases. The comparative increase in disclosure-only settlements may also be due to more 81 liberal Delaware case law requiring increased disclosure in connection with mergers, case law which the Delaware courts promulgated during this time period. 8 3 In either case, the rise in attorneys' fees despite the increase in disclosure settlements supports the proposition that attorneys' fees have been increasing across the board during the sample time period. The corresponding increase in attorneys' fees commensurate with the rise in litigation cases also implies that states may be paying higher fees to attract these cases. 84 Examining whether attorneys' awards vary among states, Table IV .B sets forth the number of settlements for selected jurisdictions during our sample period as well as the mean and median attorneys' fees. 84. We also examine average attorneys' fees awarded. Excluding litigation in which no fee is awarded, the average attorneys' fee award is $1.4 million. Fee awards range from a minimum of $50,000 to a maximum of $26 million. Including all outcomes (including the zero fee awards), fees average $1 million. the highest median attorneys' fees ( $7 so,ooo), while Pennsylvania awards the lowest median attorneys' fees ($263,000). The considerable variation in average attorneys' fee awards across states implies that states may compete for litigation through the awarding of differential fees. However, it is also possible that the quality of cases brought varies by state, which could explain some of the variation in fees. We empirically investigate case merits, fee awards, and settlement rates in the following Subpart.
Finally, there is the question of how and whether Delaware is competing during the time of our sample period. This can be rephrased more colloquially as: who is winning the competition for cases? Table V .A examines which states are winning cases based on the proportion of cases captured over the full sample period. In the absence of competition and if attorneys select jurisdictions randomly, then each state should win about so% of the cases in which jurisdiction is up for grabs. 
B. THE MERGER LITIGATION CONTROVERSY
The rise in merger litigation has brought controversy in its wake. In a number of speeches and opinions, Delaware judges have complained about the volume and quality of these complaints. It has also been the subject of much criticism for engendering meritless litigation. 8 5 In academia, the debate has also centered on whether this litigation, and in particular whether multijurisdictionallitigation, is a social good. Professors Griffith and Lahav examine the wealth effects of merger litigation, theorizing that merger litigation benefits defendants by providing them with low-cost settlements through which to purchase global releases precluding future claims.s6 These allow buyers to gain valuable insurance by preventing future 85 claims at low cost.S7 Reframing the issue in this manner, the authors find that such a market should be encouraged and that centralizing such claims in one jurisdiction would not be optimal. 88 Instead, to ensure that preclusion is properly granted, the authors recommend increased judicial oversight and communication over merger litigation. 8 9
Professor Myers posits that merger litigation is detrimental to both shareholders and corporate law and proposes that corporations be allowed to prioritize litigation filed in the state of incorporation.9° He argues that the problem of multi-forum litigation works to the benefit of plaintiffs' attorneys who can leverage this opportunity to extract undue fees.9• He instead proposes that this litigation should be brought in the jurisdiction of incorporation and recommends transfer and removal procedures to accomplish this.9• Professors Thomas and Thompson theorize that "shareholders adjust their preferred approaches seeking to constrain managerial opportunism, including shifting litigation from one jurisdiction to another."93 They ultimately conclude that the increase in these lawsuits reflects "fee distribution" opportunities sought out by plaintiffs' attorneys who arbitrage litigation amongjurisdictions.94
Vice Chancellor Strine and Professors Hamermesh and Jennejohn address general issues around multi-jurisdictional litigation and which court should adjudicate these claims. They argue that the rise in merger litigation implies "potential systemic dysfunction," as claims of Delaware law are adjudicated outside of Delaware in courts of less competence.95 The authors propose that the "first-filed" doctrine, which gives preference to the jurisdiction where suit is first filed, be replaced "by meaningful consideration of affected parties' interests and judicial efficiency."9 6 Finally, Fisch, propose that state courts stop awarding attorneys' fees for disclosure settlements. Instead, if these claims have merit they should be litigated in federal court, which is better situated to assess these claims. The authors posit that this would diminish the amount of"meritless" litigation.99
As can be seen from the variety of proposals and analyses, there is a wide divergence of opinion and thought on not only the efficacy of merger litigation, but also any proposed reforms. However, the general bent of this scholarship has been that the rise of merger litigation absent jurisdictional effects is not an economically detrimental event.' 00 In addition, none of these papers focus on the effect of Delaware's law on this competition and the current response of Delaware courts.' This Article attempts to provide direction by theorizing the competition component to the merger litigation problem. We seek to do this through an empirical analysis of merger litigation in the next Part.
IV. DATA COLLECTION AND EMPIRlCAL ANALYSIS

A. DATA COMPILATION
Our sample contains all transactions listed in the FactSet MergerMetrics 102 database announced from 2005 through 2011 that meet the following criteria: ( 1) the target is a U.S. firm publicly traded on the New York Stock Exchange, American Stock Exchange, or NASDAQ stock exchanges; (2) the transaction size is at least $100 million; (3) the offer price is at least $5 per share; (4) the merger agreement is signed and publicly disclosed through an SEC filing; and (5) the transaction is completed.
10 3 These filters result in a sample of 1117 takeover transactions.
From Merger Metrics, we obtain data on the transaction value, offer price, consideration offered, form of acquisition (tender offer I merger), competing bids, target industry, and offer price. We also obtain from MergerMetrics transaction terms, including the presence or absence of a go-shop, use of an independent committee to approve the transaction, the type of transaction MergerMetrics is a database ofM&A data which offers "[i]n-depth research on mergers involving US public targets." FACTSET MERGERS, http:/ /www.mergermetrics.com (last visited Oct.
31, 2014).
103.
Virtually all withdrawn mergers have their class-action litigation dismissed as moot; thus, by focusing only on completed mergers our sample does not exclude relevant litigation and settlement outcomes.
(management buy-out, private equity acquisition, or strategic combination), sale process, headquarters, and state of incorporation of targets. For information concerning merger litigation, we review by hand merger proxy statements and tender offer documents filed with the SEC to determine if litigation is brought with respect to the transaction. We also document all class-action litigation brought in connection with a merger.' 0 4 For litigation outcomes, attorneys' fees, and settlement terms, we review public filings and obtain actual court filings. Court filings are obtained directly from the court, from public filings on the LexisNexis File and Serve Database or Bloomberg Law, and are also individually reviewed.
B. EMPIRICAL ANALYSIS
In this Subpart, we empirically analyze the hypothesis that state courts attempt to attract litigation cases through attorneys' fee awards and/or case settlement rates. Our theory is that plaintiffs' attorneys will drive this competition by selectingjurisdictions to bring litigation where optimal results will occur. Courts that choose to compete will respond by adjusting fees paid and dismissal rates. In addition, while we believe that Delaware has strong incentives to engage in this competition, we acknowledge that the motivations of other courts to compete may be less or even absent.
We test this theory by using a two-stage regression. In stage one, we run regressions to control for the quality of the cases. We do so in order to account for variables which affect case quality. It also allows us to disentangle the component of fee awards and settlements that are based on case merits from the component that is driven by a competition motive. In particular, we look at case merits since in unreported results we find that over 97% of multijurisdictional cases involve corporations incorporated under Delaware law, meaning that the law is the same in almost all cases. Having accounted for case quality, we then take the residuals from those regressions, which are the unexplained parts of the cases.
10 5 These residuals are in part attributable to unexplained factors driving case dispositions and attorneys' fees and therefore are designed to assess a court's discretion in deciding a case or approving an attorneys' fee award. We then conduct a second-stage regression on these residuals to test whether attorneys or courts provide evidence to support our theory of competition. We use residuals because this works as a 104. Our approach captures all litigation brought in connection with a merger but excludes a small number of suits brought by individual activist shareholders or hostile bidders. Notably, we do not distinguish between whether the suit is brought as a class-action or derivative claim, instead looking at all class-action litigation. Nonetheless, this litigation is often pleaded as a direct claim due to the uncertainty of Delaware law on this issue and the ability to avoid the demand futility requirements of derivative litigation. See Strine et. al., supra note 95, at 22-23 n.58. control for the fee award or settlement rate that would be expected given the validity of a case absent any competition motive. 10 
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In stage one, we predict the litigation settlement rates and attorneys' fee awards (Table VI) using only case-based information. This includes variables that capture the validity of cases, such as transaction size, payment in cash, management buyouts, tender offers, and transactions with low offer premiums. We believe that these transaction characteristics in particular are likely to highlight fiduciary duty issues which may arise.' 0 7 We also control for the number of suits brought in a given case, which may proxy for the merits of a case along dimensions that we fail to capture in the other variables.
In the second step, we construct the residuals from the first-stage models in Table VI . We then analyze the residuals in Tables VIII and IX to determine whether they support our theory that attorneys respond to unexpected case settlements or fee awards and courts similarly react to the loss of cases.
We begin with stage one by examining case quality. In Table VI , we examine the factors that predict whether merger litigation will be brought (Column 1), settlement and dismissal rates (Column 2), and factors affecting attorneys' fees (Column 3). 108 1 o6. This two-step procedure is similar to including all control variables in one large regression. See generally JEFFREY M. WOOLDRIDGE, ECONOMETRIC ANALYSIS OF CROSS SECTION AND PANEL DATA (2d ed. 2010).
107. These are also factors commonly used in other studies. See, e.g., Krishnan et al., supra note 59, at 12. 108. "Cash Payment" indicates the consideration paid is all cash; "Management Buyout" is an acquisition with management participation; "Tender Offer" is a merger structured as a direct offer to target shareholders; "Auction" indicates the transaction is initiated as an auction among multiple bidders instead of a privately negotiated sale; "Go-shop" indicates that the merger agreement includes a provision that allows the target company to actively solicit other potential bidders for a specific limited period of time after the merger agreement has been signed; "Low Offer Premium" is an indicator variable that equals one if the offer premium is below the sample median for a given year, and zero otherwise; "Target Special Committee" is an indicator variable that equals one if the merger was approved by a special committee of target directors, and zero otherwise; and "# Suits Filed" is the total number of lawsuits filed across all jurisdictions for a given transaction. The sample is defined Part IV.A. P-values from robust standard errors are reported in parentheses with***,**, and* representing significance at the 1%, 5%, and 10% levels, respectively. Columns 1 and 2 are logit models with coefficients presented as odds ratios: A coefficient greater than one has a positive relation to the dependent variable, and a coefficient less than one has a negative relation. 10 9 In Column 1, we regress the presence (=1) or absence (=o) oflitigation against variables that are likely litigation predictors. Similar to prior studies, we find that litigation is more likely to be brought in larger transactions and transactions where a breach of fiduciary duties is more likely."o The coefficients for Management Buyout, independent committee of directors or Target Special Committee, and Go-shop are positive and significant.
•" Each of these variables identifies a transaction that is likely to be subject to heightened 111. See supra note 108 and accompanying text (defining these variables).
fiduciary duties or judicial scrutiny because of management involvement or a lack of a competitive bid process. In addition, the independent variable, Low Offer Premium, equals one if the offer premium is below the sample median for a given year and zero otherwise. Mergers with low offer premiums are about one-and-a-half times more likely to experience litigation (significant at the 1% level) than transactions with above-median offer premiums, which is consistent with shareholders bringing suit in an effort to seek better offers. The variables Log Transaction Value and Cash Payment are also positive and significant. The finding with respect to transaction size may be due to the fact that in larger transactions, higher attorneys' fees can be more easily paid by targets. Cash transactions are likely positive because these are almost always subject to heightened fiduciary duties on the board as it is a change of control for the target corporation's shareholders.
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In Column 2, we examine variables that indicate settlement rates. The dependent variable equals one if litigation is brought and the litigation is settled and zero if the litigation is dismissed by the court. Several variables are marginally significant (based on unreported AIC tests), though not so at the 10% statistical level. In Column 2, the variable number of suits filed is positive and significant, indicating that the more suits filed the more likely the case is to settle. This result could be attributable to the fact that more suits indicates a higher number of plaintiffs' attorney resources and commitment to a case, or it could simply reflect the merits of a given case that attracts greater litigation proceedings. In the latter explanation, the higher number of suits indicates that plaintiffs' attorneys' firms assess the merits beyond the variables included in our table to encompass particular factual circumstances. The more attractive the case merits, the more suits that are filed under this hypothesis, a theory supported by the findings in Table VI. In Column 3, we model expected attorneys' fee awards by using ordinary least squares regression ("OLS") of the size of the award (in thousands) against the same set of independent variables outlined in the prior table."3 Column 3 focuses only on the subset of cases involving a settlement. It thus provides OLS coefficient estimates conditional on a case not being dismissed by the court, which excludes most of the zero attorneys' fee observations. Not surprisingly, attorneys' fees are positively correlated with transaction size, significant at the 1% level. The number of suits filed is positive and highly significant, consistent with the notion that plaintiffs file multiple suits for more risky transaction structures and where cases have more promise for a satisfactory outcome. With this in mind, we then construct residuals to proxy for unexpected fee awards in subsequent analysis. 1g86) (holding that when a change of control of the corporation is inevitable, the duties of directors tum to auctioneers to obtain the highest price reasonably available).
113. For more on OLS estimation, see WOOLDRIDGE, supra note 1 o6, at Ch. 4·
We next conduct the second stage of our regression to examine whether attorneys and state courts act in the merger litigation context consistent with a competition theory. The first perspective is that of attorneys. If states do in fact award differential rates of settlements and fees, one might expect attorneys to respond to these incentives over time by litigating more heavily in jurisdictions that are perceived as being more attorney-friendly. The second perspective is that of state courts. State courts may respond to attorney forumshopping by attracting litigation through case settlements and attorneys' fees that exceed what would be expected given the case merits as modeled in Table  VI . States that decline to compete for such litigation would then have negative residuals while states that choose to compete to a greater extent would have positive residuals. Absent any state competition for litigation filings, we would expect the residuals to average roughly zero across all states. Thus, any difference above (or below) zero across states will reflect effort (or lack thereof) to attract filings through unexpected settlement rates and/or attorneys' fee awards. We explore both perspectives in succession in the following tables. The Settlement/Dismissed Residual are constructed from Column 2 of Table VI while the Attorneys' Fee Residual is constructed from Column 3 of  Table VI . The spreads reveal considerable variation among states. For example, Georgia, Pennsylvania, and Texas dismiss a significantly larger proportion of cases than one would expect. These states appear to be unwilling to compete for additional litigation filings based on settlement rates. In contrast, Nevada produces significantly positive unexpected settlement rates and attorneys' fees, consistent with its expressed desire to attract more litigation filings."4 Other states fall somewhere in the middle. For example, Delaware has a slightly negative settlement rate-indicating a modest propensity to dismiss worthy cases. Yet it also appears to balance this tendency with a positive average attorneys' fee award. Thus some states may attempt to counterbalance the negative effects of dismissal rates with a positive incentive through attorneys' fees.
We next turn to exploring whether attorneys respond to incentives provided by settlement rates and fees. If attorneys are rational economic actors, one would expect that attorneys, when given the choice, would file cases in those states that have previously provided the most attractive climate for such proceedings. "5 Attorneys generally have a choice to file in at least two states on those cases in which target firms have headquarters in a state other than the incorporation state." 6 Table VIII thus explores which states attorneys select for the filing: the headquarters or incorporation state. The appropriate modeling choice for such analysis is multinomiallogit. With only two discrete outcomes, this is equivalent to the logit model.'17 In our models, the dependent variable equals one if attorneys bring suit in the target's state of incorporation and zero if in the state of the target's headquarters. The one/zero assignment is purely arbitrary; we could switch the roles and the coefficients would invert. As in prior logit models, we report coefficients as odds ratios so that a coefficient greater than one is positive and less than one is negative.
As for the independent variables in Table VIII , we first construct the settlement residuals from Column 2 of Table VI and the fee residuals from Column 3 in Table VI . We then limit the sample analysis in Table VIII 115. We acknowledge that one driver of multijurisdictional litigation may be plaintiffs' attorneys jockeying for fees amongst themselves by filing in differing jurisdictions. In unreported regressions, we are unable to find any independent effect of attorneys' fees or dismissal rates on the presence or absence of more law firms in multiple jurisdictions. Thomas Table VIII reports results from the logit models with coefficients reported as odds ratios (coefficients less than one are negative and greater than one are positive). Columns ( 1) and (3) are the residuals from Column 2 in Table  VI ; Columns (2) and (4) are the residuals from Column 3 of Table VI .
Column 1 includes only the settlement residuals and documents a negative relation between prior settlement residuals in the headquarters state and the choice to litigate in the incorporation state. In other words, attorneys are more likely to bring the suit in the headquarters state if that state has 118. The sample is defined in Part liLA. P-values from robust standard errors are reported in parentheses with***,**, and* representing significance at the 1%, 5%, and 10% levels, respectively. previously awarded an unexpectedly high rate of settlements or low rate of dismissals. Column 2 includes only attorneys' fee residuals. We find no significant results between prior attorneys' fee residuals in the headquarters state and the choice to litigate in the incorporation state.
Another way to view attorney forum-shopping is on a relative basis: as a choice between the incorporation state and the headquarters state. Columns 3 and 4 in Table VIII report similar models to those in Columns 1 and 2, but use the relative difference of residuals across states. That is, the independent variables are the differences in settlement and fee residuals of incorporation state minus the headquarters state. If attorneys respond to competition, we expect to observe positive coefficients on these variables, as they gravitate towards or away from the incorporation state if it has previously produced higher or lower settlements or attorneys' fees. The coefficient for settlement difference is positive and significant meaning that attorneys do respond to reduced settlement rates by shifting their place of jurisdiction for litigation. Taken collectively, the results in Table VIII provide evidence that attorneys respond to incentives on both an absolute and a relative basis when faced with a choice of where to bring shareholder litigation based on dismissal and settlement rates but not attorneys' fees. This finding rebuts prior anecdotal evidence of attorney conduct reported by others, namely that plaintiffs' lawyers respond to attorneys' fee awards. Thus far, we have documented one side of our theory of competition: we find evidence that attorneys respond to incentives. We now turn to documenting the other side of this competition theory: whether state courts actively compete to provide these incentives. In Table IX , we examine using ordinary least square regression how state courts respond to forum shopping by entrepreneurial plaintiffs' attorneys by adopting a similar empirical strategy to that in Table VIII . We theorize that if courts respond to the continual migration of litigation filings then they will adjust either their fee awards or dismissal rates. In Table IX , we also examine all litigation brought and not just multijurisdictional suits, since court responses can extend to both subsets of cases in order to provide a signal to attorneys for future cases.
We examine in Table IX 
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In Column 1 for the full sample, the State Winning% variable is negative and significant, indicating that overall, states tend to increase their fee awards on current cases when they have been losing prior cases to other jurisdictions. This provides stronger evidence for the state court side of the competition. In Column 2, the Delaware court subsample does not provide statistically significant evidence of competition, though Delaware tends to award higher fees on cases that could potentially file in multiple jurisdictions, which is still consistent with competition for cases among state courts. In Column 3 for Business Courts, the State Winning % is negative and significant. Business Courts, in general, appear to respond to losing or winning prior cases by increasing or lowering current attorneys' fees. We require that a state has competed for at least five prior lawsuits in order to avoid large swings in the winning percentage on states with only several case filings.
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The sample is defined in Part liLA. P-values from robust standard errors are reported in parentheses with***,**, and* representing significance at the 1%, 5%, and 10% levels, respectively.
Columns 4 through 6 examine settlement residuals. We find no statistically significant evidence in Column 4 that courts respond to prior case winning percentages by adjusting their settlement rates. However, in Column 5 for Delaware, the coefficient is negative and significant at the 5% level, indicating that Delaware responds to losing cases by raising its settlement rates. In addition, Delaware appears less likely to dismiss cases if there is a potential for forum shopping. The results on Business Court states in Column 6 do not provide evidence of competition through settlement/ dismissal rates.
Overall, Table IX provides support for state competition in litigation. Different states pursue different strategies-some responding to attorney forum shopping through attorneys' fee awards and others, like Delaware, competing primarily through settlement or dismissal rates. In addition, we note the findings in Table VIII that attorneys tend to respond more to dismissal rates, rather than attorneys' fees.
12 3 It may be that states awarding higher attorneys' fees are doing so for motives other than competition, such as a way to preserve relationships with the local bar. Taken collectively though, the findings provide some support for a two-sided competition: state courts compete for litigation and attorneys respond rationally to the incentives provided by settlements (which ultimately affect fees as well), and to a lesser extent fee awards themselves. As theorized, we also find evidence that Delaware, in particular, is engaging in this competition.
These tables thus show evidence that states compete for litigation and that attorneys respond to these incentives. This implies that states can win case filings away from other states more so by increasing their settlement rates and on a second order basis by granting higher attorneys' fees. This finding is consistent with the entrepreneurial model of plaintiffs' lawyers, suggesting that they manage a diversified portfolio of cases, preferring a large number of successes at a lower amount than winning fewer cases on the merits. 12 4
V. IMPLICATIONS AND POLICY CONCLUSIONS
A. lMPUCA TIONS FOR COMPETITION AND CORPORATE lJTIGATION
Our findings are of import for a number of reasons. First, our study provides a multi-faceted picture of merger litigation. We document evidence of state competition for merger litigation, which proceeds as an iterative game between plaintiffs' attorneys and state judges. Attorneys dynamically react to dismissals and the loss of attorneys' fee awards by shifting future case filings towards jurisdictions which make "better" awards. States react to these shifts by either reducing dismissal rates or increasing attorneys' fees.
We also show that the state with the largest incentives to draw corporate litigation, Delaware, competes to attract cases necessary to maintain its 123 . See supra Table VIII. 124. Coffee, supra note 23, at677; see also Weiss &White, supra note 75, at 1875 (discussing this model in the context of merger-related class actions in Delaware). corporate law. Delaware does not appear to react to attorney forum shopping by increasing attorneys' fees, but instead responds by lowering its dismissal rate-a factor which we find is more reflective of plaintiffs' attorneys' decisions of where to file. Delaware also appears to compensate for a higher overall rate of dismissals by paying more in attorneys' fees on average. Delaware's actions show how courts can utilize a balance of these two measures to respond to attorney forum shopping.
To the extent that states, or at least Delaware, can and do compete for litigation, generally there are widespread implications. The competition for state litigation cases can mean that laws are affected in a pro-plaintiff manner in consumer class actions and areas outside of corporate chartering. To the extent attorneys respond to dismissal rates and competition is based on this aspect, then this competition may also be beneficial to shareholders generally.
Our findings also provide a roadmap for a state to become more attractive to parties seeking litigation. We show how states can build a reputation for attracting and maintaining complex corporate law cases. They can either make their law more attractive to plaintiffs' attorneys and/or increase attorneys' fees. In re Southern Peru Copper and its $300 million award suggests that Delaware may participate in this dynamic by increasing the attorneys' fees it awards. This approach preserves the quality of state law and a state's standing with its core corporate constituencies by allowing Delaware to compensate attorneys' by means other than allowing poorer quality cases to proceed.
However, there are two caveats to our findings. First, it is possible that attorneys prefer certain states for reasons that we fail to capture in our models. If this is so, then these states have no need or incentive to compete along the settlement and fee dimensions. For example, it may be that these attorneys simply prefer Delaware as a place to pursue their better cases, and Delaware therefore does not need to compete. Our results must thus be viewed with this caveat, as it is difficult to fully control for endogeneity in the competition arena. 12 5 Second, while we document evidence of competition among states for litigation, it is not necessarily the case that all states are motivated in the same manner to compete and attract cases. Delaware, for example, may compete to draw cases in order to maintain its preeminent position as the place for state chartering. Other states, however, may attempt to attract litigation for reasons unrelated to the state competition for corporate charters, such as a simple desire for more litigation business and the revenue it provides. In addition, we acknowledge that certain courts may be attracting litigation for unexplained reasons, while other courts decide not to compete. What drives the reasons for competition is thus a topic for further study. Ultimately, our general findings provide a foundational basis to further study jurisdictional competition and the multiple playing fields on which states compete to provide corporate law and litigation services.
B. POUCY lMPUCATIONS FOR MERGER LITIGATION
The policy implications of our findings for the merger litigation boom are dependent upon the view one adopts as to the utility of merger litigation. At a minimum, the competition that we document is one that appears to be affecting Delaware law in terms of dismissal rates. In other words, there appears to be jurisdictional pressure to allow cases to go to settlement instead of dismissal. Delaware also awards higher attorneys' fees, perhaps to compensate for a higher dismissal rate. The competition that merger litigation may therefore create in Delaware directly implicates the race to the bottom/race to the top debate in corporate chartering. 1 • 6 Litigation in this context may serve as a countervailing balance to any pro-management bend in Delaware, adding another dimension to this debate.
We realize that this is in some sense a simplistic analysis and that the effect of merger litigation on Delaware law may be that of only one influence among many. But we do think that the rise of merger litigation has brought Delaware more actively back into takeover jurisprudence after a period of quiescence after the 1g8os takeover boom. 1 •7 The competition element may be one driver of this increased engagement, as it has the potential to influence the tenor of rulings and ultimately the law of Delaware.
The assessment of the effect of this competition thus drives one's assessment of multijurisdictional merger litigation and any policy prescriptions. If one concludes that competition for merger litigation influences Delaware law in a positive manner, perhaps by providing a shareholder-friendly bent, then any attempts to reduce this litigation may not be worthwhile. This would be a determination that the beneficial effects of this litigation in driving Delaware law outweigh the detrimental economic effects of this wide-spread litigation. If the value judgment is to the contrary, that competition produces less than optimal Delaware law or otherwise allows merger litigation to continue at social welfare destroying rates, then the scale for more substantive reforms to address multijurisdictionallitigation appears more appropriate.
In particular, our findings give impetus to those in Delaware who advocate that companies adopt forum selection clauses. A company adopting a forum selection by-law or charter amendment sites all litigation in a single jurisdiction, typically Delaware.'• 8 The purpose of such a clause is to deal with the problem of multijurisdictional litigation and its perceived negative effects.
12 9 In this regard, the basis for these clauses is to prevent the type of competition and its effects we document in this Article. To the extent that forum selection clauses continue to be adopted, their justification is further supported by our findings of case competition to the extent that adopters conclude that this competition has negative effects on corporate law.'3°
We thus believe that the primary contribution of this Article to the merger litigation debate is to reframe the benefit in a multi-dimensional manner. Multijurisdictional merger litigation may have ancillary benefits or detriments that have heretofore been unrecognized in shaping corporate law. Any proposed reforms to stem this type of litigation should take into account this benefit or detriment.
VI. CONCLUSION We analyze 1117 large public takeover transactions announced and completed between 2005 and 2011. About 56% of transactions experience shareholder litigation, and litigation rates trend upward over time to 92% by the time of the sample time-period's end. We find that attorneys respond to incentives by selecting states which have previously made more favorable decisions.'3' We further find that certain states with an interest in attracting business litigation respond to this jurisdictional forum shopping by rewarding higher attorneys' fees and more favorable outcomes when these states have seen cases migrating towards other jurisdictions. This conduct is evidence of competition for litigation among these states, though they may be acting to attract this litigation for divergent rationales or, alternatively, attracting litigation for reasons other than a competition motive. The competition is the game.
